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SUBJECT: Public Record Disclosure/Witten Requests/State Agencies Determ nation if
Disclosable/Allows Court to Inpose Fine if Agency Acted in Bad Faith

SUMVARY

This bill would amend the California Public Records Act to require that state
agencies justify the w thhol ding of any record by:

@ requiring witten determnations that a record is exenpt fromdisclosure or the
public interest is served by not naking the record public,

@ establishing a procedure to allow any person to appeal to the Attorney General
(AG if a state or |l ocal agency denies access to a public record or subverts
the intent of the bill by actions short of denial of inspection, and

@ providing that the court may award a plaintiff an anpbunt not |ess than $100 for
each day, up to a maxi mum of $10, 000, that the agency denied the right of the
plaintiff to i nspect the record.

EFFECTI VE DATE

This bill would be effective January 1, 2001, and specifies an operative date of
July 1, 2001

LEG SLATI VE H STORY

SB 48 (99/00), which was identical to SB 2027, was vetoed by the CGovernor

AB 2799 (99/00), introduced in the Assenbly February 28, 2000, would require a
public record to be disclosed if, on the facts of the particular case brought in
an action, the public interest is served by disclosing the record.

SB 74 (97/98), SB 323 (95/96), and SB 95 (93/94) suggested a variety of changes
to the Public Records Act. SB 95 becane a property tax bill; all three bills
wer e vet oed.

SPECI FI C FI NDI NGS

Currently, the California Public Records Act (the Act) requires that all state
and | ocal agencies nmake their public records available for public inspection
during office hours, except as exenpted by law. This act further requires that
if a state agency wi thholds any public record, it nust denonstrate that 1) the
record was exenpt fromdisclosure or 2) the public interest for nondi scl osure
out wei ghed the public interest for disclosure.

Board Position: Department Director Date
S NA — NP
SA [e) NAR Gerald H. Goldberg 4/17/00
_ N ______ OuA ___X___ PENDING

C:WINDOWS\TEMP\SB 2027 02-25-00 BAOF.DOC
LSB TEMPLATE (rev. 6-98) 04/18/00 4:02 PM



Senate Bill 2027 ( Sher)
I ntroduced February 25, 2000
Page 2

The Act requires each agency, upon a request for a copy of records, within 10
days fromrecei pt of the request, to determ ne whether the request, in whole or
in part, seeks disclosable public records. In unusual circunstances the 10 day
time limt may be extended by providing the requestor witten notice, explaining
the reasons for the extension and the date on which a determ nation is expected
to be di spat ched.

The Act allows any person to institute a court proceeding to enforce his or her
right to obtain copies of public records. The Act allows a judge to set tine
frames with the objective of securing an early decision. |If a judge finds that
the record was properly withheld fromdisclosure, the judge shall return the
record to the agency without disclosure. This decision may be appealed to the
appel l ate court.

The Act requires a successful plaintiff to be awarded court costs and reasonabl e
attorney fees. However, if the plaintiff’s case is found to be frivolous, the
court must award costs and fees to the public agency.

This bill would require that witten requests for inspection of public records be
addressed to the head of each public agency. 1In the case of a nulti-nenber

board, such as the Franchise Tax Board, the request would be submtted to the
executive officer.

This bill would require that a state agency explain in witing a decision to
wi t hhol d any record as exenpt from di scl osure or because the public interest is
best served by w thhol ding fromdiscl osure.

This bill would establish a procedure to allow any person to appeal to the
attorney general if a state or |ocal agency denies access to a public record.
The appeal nust be filed within 20 days after the person receives the agency’s
witten denial. In the case of no agency response, AG review may be sought no

| ess than 20 days and no nore than 40 days after the request was delivered or
mai l ed. The AG would issue a witten decision within 20 days after receiving the
appeal on whether the agency violated the Public Records Act. The bill provides
the AGthe ability to expand the 20-day period to issue a witten decision by an
addi tional 30 working days if the AG needs to obtain additional docunentation
obtai n copi es, conduct extensive research, or if there is an unmanageabl e
increase in the nunber of appeals received by the AG

Under this procedure, the burden of proof in sustaining the agency action would
rest on the governnent agency. The AG may request additional docunentation from
t he agency and may request a copy of the records in question. |If the AGfinds in
the appellant’s favor, the AG shall order the agency to make the record public
and may fine the agency not |ess than $100 for each day access was denied. The
AG s decision may be appeal ed within 15 days.

This bill would alternatively allow a person to file an action in court regarding
the disclosure of a requested record before the admnistrative remedi es descri bed
above have been exhausted with the AG

Also, this bill would provide that a superior court may award a plaintiff an
amount not | ess than $100 for each day, up to a maxi mum of $10, 000, that the
agency denied the right of the plaintiff to inspect the record, if the court
determ nes that the agency acted in bad faith or had know edge that the request
sought nonexenpt records.
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This bill would not apply to a request for public records nmade to a state agency
by a party to a pending proceeding involving the state agency or an enpl oyee of
the agency or to a pending investigation by the agency, if the AG has or is
providing | egal advice or representation to the state agency with regard to the
rel ated proceedi ng or investigation.

In addition, this bill would make nonsubstantive technical changes to the Act.

| npl ement ati on Consi derati ons

I mpl ementing this bill would not significantly inpact the department’s
prograns and operations.

FI SCAL | MPACT

Depart nental Costs

Because this bill authorizes a new adm nistrative review by the Attorney
CGeneral, it could increase the departnent’s costs related to disclosure.
However, this increase is expected to be mnor and too specul ative to
quantify.

Tax Revenue Esti mate

This bill would not inpact the state’s inconme tax revenues.

BOARD POSI TI ON

Pendi ng.



